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STATEMENT OF THE CASE
Nature

Of The Case
Justin

Lynn McCallum appeals from

post-conviction petition.

McCallum contends

adequate notice of the grounds upon Which

Of The

Statement

Facts

WL

1505988

investigation,

at

it

that the district court erred

dismissed his claims.

in sexual contact with a

girl.

*2 (Idaho App. 2017) (unpublished).

McCallum

trial,

Q

the jury found

substance.

McCallum

guilty of

McCallum,

at *1-2.

its

ﬂQ

contents.

After

lewd conduct and felony destruction 0f evidence.

district court later

which he had been convicted

EQ

State V.

turned his cell phone over t0 the police upon their request, but

Based upon these convictions, the

separate case in

E

In the course 0f the subsequent

explained that he had conducted a factory reset of the phone, deleting
a

by not providing him

And Course Of The Proceedings

McCallum engaged
2017

the district court’s order summarily dismissing his

for aiding

revoked McCallum’s probation in a

and abetting the delivery 0f a controlled

The Idaho Court 0f Appeals afﬁrmed

the lewd conduct conviction

and the probation revocation, but vacated the felony destruction of evidence conviction
concluding that

it

was not supported by sufﬁcient evidence.

McCallum then ﬁled

a

pro se post-conviction

EQ

petition.

(R., pp.5-8.)

him

The

petition.

new

district court

in the proceeding.

Through appointed counsel, McCallum ﬁled an amended post-conviction

both raised

after

at 2-9.

granted McCallum’s motion for appointment 0f counsel t0 represent

p.20.)

E

petition

(R.,

which

claims and incorporated the claims previously set forth in McCallum’s original

(R., pp.33-37.)

Collectively, the petitions appeared t0 raise the following claims: (1)

the prosecutor “based the trial”

(2)

McCallum’s

the destruction 0f evidence charge that

constitutional right to testify in his

his trial counsel’s insistence that

in the aiding

upon

he not

testify; (3)

own

defense

at the trial

McCallum admitted

was

was

later vacated;

violated due to

to Violating his probation

and abetting delivery case only because he had been found guilty in the lewd

conduct case, and therefore, any vacating 0f his lewd conduct conviction should result in a
vacating of that revocation order; and (4)
pp.6, 34-36.)

McCallum
trial

so

trial

counsel was ineffective in numerous respects. (R.,

Speciﬁcally, With respect t0 his ineffective assistance of

trial

asserted: (a) trial counsel’s investigators did not speak with relevant witnessesgl (b)

counsel’s investigators did not obtain relevant phone records in time; (c)

much

counsel claim,

defense available and did not present any 0f

it”;

and

trial

counsel “had

(d) trial counsel “exercised

improper control” over the presentation 0f the case, in that counsel “repeatedly and vehemently
discouraged [McCallum] from testifying on his

own behalf at

0f hindsight,” constituted a “faulty” analysis.

(Id.)

the trial,” which, “with the beneﬁt

In support of these claims,

McCallum

submitted a single sworn declaration in which he asserted what he would have testiﬁed about had
his trial counsel not allegedly pressured

The

state

waiving

Answer and motion

Though phrased somewhat vaguely

later clariﬁed at a

into

(R., pp.52-55.)

this right.

ﬁled a motion for summary dismissal in response

conviction petition, and then an

1

him

in his

for

t0

summary

pro se post-conviction

McCallum’s

initial

post-

dismissal in response to

petition (R., p.6),

McCallum

hearing that his sub-claims regarding the alleged lack 0f investigation referred

t0 the investigators utilized

by his

trial

counsel (8/27/1 8 Tr., p.27, Ls.3-25).

McCallum’s amended petition?

(R., pp.27-30, 56-59.)

In the second ﬁling, the state

the grounds for dismissal set forth in the earlier motion, “except as amended.”

two ﬁlings

asserted, collectively,

and among other grounds,

that

The

(R., pp.28—29,

57.)

did not ﬁle a response to either ﬁling.

The

Among

(R., p.56.)

McCallum’s post-conviction

claims were bare, conclusory, and unsupported by sufﬁcient evidence.

McCallum

“afﬁrmed”

district court

other grounds,

it

granted the state’s motion for

summary

dismissal.

(R., pp.83-102.)

concluded that McCallum failed to support his post-conviction claims

with sufﬁcient admissible evidence.

(R., pp.86-98.)

McCallum timely

appealed.

(R.,

pp.103-

was

a better

106.)

2

The

district court

practice t0 ﬁle

Ls.16-20);

ﬂ

informed the prosecutor that in a post-conviction proceeding,

Answers and motions

also

Workman V.

State,

for

summary

dismissal separately.

144 Idaho 518, 524, 164 P.3d 798, 804 (2007) (reiterating

that this is “preferable practice”).

However, the court ultimately chose

Answer and motion

summary disposition.

as a

motion

for

it

(8/27/18 Tr., p.19,

(R., p.84.)

t0 construe the state’s

ISSUE
McCallum
Did

states the issue

the

district

0n appeal

court err

as:

when

conviction petition Without providing

reasons for which

it

it

him

dismissed Mr. McCallum’s postnotice and time t0 respond to the

ultimately dismissed the petition?

(Appellant’s brief, p.6.)

The

state rephrases the issue as:

Has McCallum

failed t0

post-conviction petition?

show

the district court erred

when

it

summarily dismissed

his

ARGUMENT
McCallum Has

Failed

To Show That The

District

Court Erred

When It Summarilv Dismissed

His Post-Conviction Petition
A.

Introduction

McCallum contends

that the district court erred

by summarily dismissing

conviction petition upon grounds for Which he did not receive adequate notice.

McCallum’s argument

brief, pp.7-13.)

fails.

First,

McCallum’s contention

his post-

(Appellant’s

that the state’s

proposed grounds for dismissal were “vague and generalized” such that they constituted
inadequate notice

is

barred because

it

was not

raised below.

In any event, a review 0f the record

reveals that the district court dismissed the entirety 0f McCallum’s petition

same grounds

articulated

not supported

by sufﬁcient evidence and

true,

by

the state in

demonstrated he was entitled to

was not so

disparate

from

its

0n

motion for summary dismissal —

that

relief.

McCallum
Because

that contained in the state’s

at least

one 0f the

that the claims

were

therefore failed t0 allege facts Which, if

this

ground utilized by the

motion as

district court

t0 render the court’s order a

sua

sponte dismissal, the court did not err by summarily dismissing the petition Without additional
notice.

B.

Standard

The

Of Review

appellate court exercises free review over the district court’s application 0f the

Uniform Post Conviction Procedure Act. Evensioskv
968 (2001).

V. State,

136 Idaho 189, 190, 30 P.3d 967,

C.

Because The District Court At Least Partially Based Its Dismissal Decision On Grounds
Previously Proposed The State, The Court Was Not Required To Give McCallum AnV
Additional Prior Notice Before Summarilv Dismissing The Petition
Petitions for post-conviction relief

may be summarily

disposed 0f “when

appears from

it

the pleadings, depositions, answers to interrogatories, and admissions and agreements of fact,

together With any afﬁdavits submitted, that there

moving party

entitled t0

is

m, 149 Idaho

is

n0 genuine issue 0f material

judgment as a matter 0f law.” LC.

sua sponte dismisses a

petition,

it

motion for summary dismissal, the motion
additional notice

is

required.

Baruth

V.

its

must give the

dismissal and “an opportunity t0 reply within 20 days.”

ﬂ alﬂ

and the
Kelly

V.

The court may summarily dismiss a

517, 521, 236 P.3d 1277, 1281 (2010).

post-conviction petition pursuant t0 the state’s motion 0r 0n

If the court

§ 19-4906(c);

fact

Id.

own

initiative.

LC.

§ 19-4906(b).

petitioner notice of the grounds for

Where

the court grants the state’s

itself serves as notice t0 the petitioner,

and n0

Gardner, 110 Idaho 156, 159, 715 P.2d 369, 372 (Ct.

App. 1986).

T0 provide

sufﬁcient notice, the state’s motion for

with particularity the grounds therefor.” DeRushe

1150 (2009) (quoting I.R.C.P.
For example,

if the state

7(b)(1)).

moves

summary

V. State,

disposition need only

state

146 Idaho 599, 601, 200 P.3d 1148,

“The Rule only requires reasonable

to dismiss a claim

C“

particularity.”

I_d.

0f ineffective assistance of counsel 0n the

basis that the petitioner failed t0 allege prejudice, “[r]easonable particularity only requires

pointing out that there

1150-1 15 1.

it

may not

“It

is

a lack 0f evidence showing prejudice.”

does not require explaining what further evidence

exist.” Li.

is

I_d.

at

601-602, 200 P.3d

at

necessary, particularly since

A petitioner may not challenge the adequacy 0f notice in the
dismissal for the ﬁrst time on appeal.

He may, however, make

523, 236 P.3d at 1283.

upon by the court
149 Idaho

the court dismisses a case

notice [as required

200 P.3d

by

upon

I.C. §

ﬂ alﬂ

(

“It

responding t0 a petition but

by

Ba_1'uth,

ﬂ alﬂ

if the

grounds for dismissal relied

also

Kiﬂy, 149 Idaho

the state in support 0f

110 Idaho

19-4906(b)] if the dismissal

ﬂ

motion for summary

1151;

the state’s motion for dismissal,

presented in the motion for dismissal.”);

P.3d 798, 804 (2007)

at

such a claim

are different than those offered

523, 236 P.3d at 1283;

at

Li. at 602,

state’s

is

at 159,

it

must

its

715 P.2d
still

motion.

at

seeking

summary

m,

372 (“When

provide twenty-days

based 0n grounds different from those

Workman

V. State,

144 Idaho 518, 524, 164

should be absolutely clear t0 a defendant that the State

is

at

is

not just

disposition Without an evidentiary hearing and

w

Without further notice t0 the defendant”). Grounds for dismissal in a motion and in an order are
different only if they are “different in kind,”

m, 147 Idaho
Idaho

at 524,

meaning they lack “substantial” overlap.

514, 517-518, 211 P.3d 123, 126-127 (Ct. App. 2009) (citing

164 P.3d

In this case,

Workman, 144

at 804).

McCallum does

not assert that the district court erred With respect t0

analyzing the merits 0f any 0f his claims, 0r that he did not receive any notice 0f the grounds for

McCallum

asserts that the state’s

proposed grounds for dismissal — that

dismissal.

Instead,

McCallum

“failed t0 provide supportive documentation,” “failed t0 provide an

relief,”

argument for

and/or failed “t0 state a claim upon which post-conviction relief can be granted,” were

“vague and generalized such that both the
ascertaining

district court

what the State meant,” and “entirely

failed to

and Mr. McCallum had difﬁculty

comply with the

statute requiring the

State to state

grounds for dismissal with particularity.” (Appellant’s

its

brief,

p.12 (citing I.C. §

19-4906(c)).)

As noted

McCallum was

above,

particularity 0f the grounds set forth

521-522, 236 P.3d

MSD

at

shall not consider it”).

In

the state to the district court.

1281-1282 (“As Kelly

Memo,

and State’s

by

required t0 raise such a challenge regarding the

is

E

Killy, 149 Idaho at

attempting t0 raise the issue 0f whether the State’s

provided Kelly with sufﬁcient notice, for the ﬁrst time 0n appeal,

This assertion

is

therefore

waived on appeal.

Kiﬂy, the Idaho Supreme Court explained What a post-conviction

in order to preserve such

this issue for appeal,

below so
For example, where the

t0 raise the issue

0n it.
motion

for

petitioner

must d0

an assertion:

T0 properly preserve
have

we

summary

an applicant would merely
had an opportunity to rule

that the district court

petitioner for post-conviction relief receives a

dismissal and does not feel that the motion for

dismissal and accompanying

memoranda provides him With

summary

sufﬁcient notice 0f

grounds for summary dismissal - under the standard established in
DeRushé - he may ﬁle a motion With the district court under I.R.C.P. 7,
the

summary

objecting t0 the motion for

dismissal on the basis that

it

fails to

provide him with sufﬁcient notice. Likewise, the petitioner could object to the

sufﬁciency 0f the notice
court.

at the

summary

dismissal hearing before the district

Finally, if the district court grants the State’s

dismissal, the petitioner

may

motion for summary

ﬁle an I.R.C.P. 11 motion for reconsideration,

DeRushé and arguing that the State’s motion and accompanying
memoranda did not provide sufﬁcient notice.
citing to

Li. at

522

n.1,

236 P.3d

In this case,

for the ﬁrst time

at

1282

McCallum

0n appeal,

11.1.

did not perform any of these steps to preserve his assertion,

that the state’s

In fact,

McCallum ﬁled n0 response

claim

therefore

is

waived

for appeal.

proposed grounds for dismissal lacked

at all t0 the state’s

made

particularity.

motions for summary dismissal.

This

In any event, even if the merits of McCallum’s assertion are considered, a review 0f, and

comparison between, the

state’s

order reveal that

McCallum

the district court

—

and

that

relief

that

McCallum

on any 0f

motions for summary dismissal and the

received adequate notice 0n at least one of the grounds utilized

therefore failed to allege facts Which, if true, demonstrated he

While the

his claims.

McCallum could have submitted

district court set forth this

evidence.

(E R.,

initial

ground somewhat

but did not, this analysis did not transform the ground into one

pro se

lacked “substantial overlap” with the ground as set forth

it

sworn declaration, from himself.

counsel “intimidated”

was not accompanied by a sworn afﬁdavit 0r other

petition

In support 0f his

pp.5-8.)

McCallum’s post-conviction

claims.

him

amended

(R., pp.52-55.)

petition,

McCallum submitted only

into giving

up

a

This declaration addressed only some of

Speciﬁcally, in the declaration,

and McCallum was therefore deprived of

McCallum

his right t0 testify in his

own

asserted: (1) his

defense at the

this right despite telling trial counsel,

0n

separate occasions, that he wished t0 testify; (2) if he had testiﬁed, his testimony

included assertions that he did not have sexual contact with the

girl

entitled t0

state.

McCallum’s

trial

and

state

was

provided more detail and examples 0f the types of evidence

“different in kind” t0 the extent that

single

by

McCallum’s claims were inadequately supported by admissible evidence

differently, in that the district court

by the

district court’s dismissal

girl,

at least

trial,

ﬁve

would have

that

he and the

did not exchange any sexually explicit messages, that the girl entered his place of work after

the alleged contact took place and did not display any fear of him, that

perform factory resets 0n

cell

phones

after a

it

was a “family

new replacement phone was

rule” t0

acquired, and that he

performed the factory reset of his phone before the lewd conduct charge was filed; (3) that his
trial counsel did not call any witnesses or present any evidence on his behalf at the jury trial; and
(4) that if he had not been found guilty of lewd conduct, he likely would not have admitted to
violating his probation in the aiding and abetting delivery case. (Id.)
In addition to moving for summary dismissal on the ground that McCallum submitted
insufficient evidence to support his post-conviction claims, the state also expressed its difficulty
in responding to McCallum’s claims in light of their vague and unsupported nature. (9/8/17 Tr.,
p.11, L.19 – p.12, L.4; 8/27/18 Tr., p.31, Ls.3-6.) The state also clarified at several hearings that
it was seeking dismissal of the petition, without an evidentiary hearing, because of McCallum’s
failure to support the claims with sufficient admissible evidence. (4/2/18 Tr., p.5, L.13 – p.6,
L.23; 8/27/18 Tr., p.21, L.22 – p.23, L.1; p.31, Ls.3-16 (“Your Honor, there just simply isn’t
enough here to warrant an evidentiary hearing”).)
At the hearing on the state’s motion, the district court addressed the factual deficiencies
in McCallum’s post-conviction claims. Specifically, the court asked McCallum’s counsel if
there were any facts or allegations that his trial counsel actually prevented him from testifying
(8/27/18 Tr., p.24, L.21 – p.26, L.22), and if there were facts demonstrating any impact on the
case from the alleged failure of trial counsel’s investigators to speak with certain witnesses or to
obtain the cell phone data earlier (8/27/18 Tr., p.29, L.21 – p.30, L.24).
Approximately ten weeks after this hearing, the district court summarily dismissed
McCallum’s post-conviction petition. (R., pp.83-101.) The state acknowledges that McCallum
did not receive notice of at least one of the grounds for dismissal set forth by the court – that

10

McCallum’s claims regarding
trial transcript.3

did in

(E R., pp.93-96.)

same ground

forth the

its

his right to testify at the jury trial

However,

for dismissal 0f each 0f

motion for summary dismissal —

in the balance

were belied by a review 0f the

of the order, the

district court set

McCallum’s post-conViction claims

that

McCallum

as the state

failed to allege sufﬁcient facts

supporting the claims. (R., pp.86-98.)
Speciﬁcally, with respect t0
the court concluded: (1) “[t]here

attorney

would not have done

McCallum’s

is

ineffective assistance 0f trial counsel claims,

n0 evidence

in the

same

that trial counsel did anything a

situation”;

(2)

that

McCallum “only vaguely

identiﬁe[d] the acts 0r omissions that he bases his claims upon, none of

enough

for this [c]0urt t0 determine

representation nor d0 they

trial

may

fell

outside the range 0f competent

that counsel

performed in a competent and

not have agreed with the strategic decisions

made by

After reviewing the

the defendant and

trial transcript (R.,

on information supplied by the defendant”;

pp.84-85), the district court noted in

dismissal order that there were at least three separate occasions during the
the

Which are sufﬁcient

counsel, he has presented no evidence that these decisions were not based 0n informed

strategic choices

3

overcome the presumption

manner”; (3) that “while [McCallum]

diligent

of

Whether the actions

competent

trial

court discussed

McCallum’s

right t0 testify (R., pp.93-94).

McCallum

trial

its

(4) that

summary

proceeding Where

These discussions included

own

behalf was a constitutional
McCallum’s
make
whether t0 testify for him.
trial
decision
not
the
counsel
could
right,
—
ali#43701/43738 Trial Tr., p.357, L.6 p.359, L.5; p.370, L.7 — p.371, L.19.) The
(Id.;
state did not previously argue that McCallum’s claims were belied by the record in this manner.
In fact, the trial transcript was not even part of the post-conviction record until after the district
court ordered the state to provide it during the hearing 0n the state’s motion for summary
the

trial

court’s advisements t0

and

ﬂ

that testifying

on

his

that

—

p.24, L.8.) In the course of this appellate proceeding, the
Idaho Supreme Court granted McCallum’s motion t0 augment the appellate record With the trial
dismissal.

(8/27/18 Tr., p.23, L.2

transcript.

(6/23/15 Order.)

11

McCallum

failed to submit afﬁdavits

records of the underlying

trial

performance 0f McCallum’s

trial

of potential witnesses (besides himself), evidence, 0r

proceedings from Which the court could even evaluate the
counsel; and (5) that

would have changed

the alleged ineffectiveness

McCallum “provided n0 evidence

the jury verdict.”

[that]

pp.91-92 (internal

(R.,

quotations and emphasis omitted).)

The court

also speciﬁcally dismissed

the ground that these claims

Further, While there

was some overlap
trial

in the court’s analysis

(R., pp.86-87.)

0f McCallum’s two claims

direct constitutional Violation claim), the court expressly concluded, With respect t0 the

n0 evidence [McCallum] was unduly

is

prevented from exercising his right to testify 0n his

own

demonstrated

under duress.”

how

his

own

decision not to testify

(R., pp.92, 96.)

than did the state as t0

4

on

(raised both in the context 0f ineffective assistance 0f counsel

direct constitutional Violation claim, that “[t]here

was not

asserting prosecutorial error

were also not supported by admissible evidence.

regarding his right to testify at

and as a

McCallum’s claim

was made

McCallum “has not

unintelligently, involuntarily, or

Therefore, while the district court certainly went into

how McCallum’s

claims were factually deﬁcient,

“different in kind” t0 the corresponding

The court concluded

behalf,” and that

McCallum’s claim

ground for dismissal

its

more

detail

ultimate conclusion

set forth

by the

state.4

he admitted Violating his probation in the
separate aiding and abetting delivery case only because he had been convicted in the lewd
conduct case was necessarily precluded by his failure to establish that he was entitled t0 relief on
any of his other claims. (R., p.98.) While the state did not speciﬁcally set forth this ground in its
motion for summary dismissal, application of the ground necessarily depends on the primary
ground actually set forth by the state — that McCallum failed t0 support his other post-conviction
claims With sufﬁcient evidence. Therefore, the state asserts that the McCallum had effectively
adequate notice of the ground for dismissal of this claim as well.
that

that

12

On

appeal,

McCallum

he “did not have sufﬁcient time t0 prepare afﬁdavits

asserts that

from Witnesses Who would have testiﬁed for the defense because he was never notiﬁed
could be a basis for dismissal 0f the claim.” (Appellant’s

expanded discussion regarding how McCallum

court’s

With facts did not create an entirely

Nothing

in

McCallum

new ground

the relevant post-conviction

E

not submitted by the petitioner.

summary

further evidence

is

necessary”).

when

petition

ground

that

how

the state

McCallum

show

cases

interpreting

by

them

the state.

cited

by

may have

supported a post-conviction claim, but were

DeRushe, 146 Idaho

at

602, 200 P.3d at 1151 (adequate

to construct

is

not required t0 direct a post-

and support a post—conviction claim

t0 constitute

in order for the

adequate notice.

received adequate notice for the court’s dismissal 0f his post-conviction

moved

for

summary

dismissal, without an evidentiary hearing,

failed t0 support his claims With sufﬁcient evidence,

t0 allege facts Which, if true,

failed t0

or the

In other words, the state

motion for summary dismissal

McCallum

failed to adequately support his claims

for dismissal than that set forth

statutes

district

dismissal in a post-conviction proceeding “does not require explaining what

conviction petitioner 0n
state’s

However, the

a post-Conviction petitioner to pre-dismissal notice 0f a district court’s

entitle

discussion 0f the types 0f evidence Which

notice for

brief, pp.1 1-12.)

that this

demonstrated he was

that the district court erred

entitle t0 relief.

by dismissing

13

his petition.

and therefore

McCallum has

0n the
failed

therefore

CONCLUSION
The

state

respectfully requests that this Court

afﬁrm the

district

court’s

summary

dismissal 0f McCallum’s post-conviction petition.

DATED this 29th day of August, 2019.
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Mark W. Olson

MARK W. OLSON
Deputy Attorney General
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